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Current Topics. 
oo. authoritative announcement that the 
Hon. Thomas b. Reed, speaker of the 
house of representatives, has definitely de- 
cided to retire from congress and enter into 
the practice of the law in New York city 


. ° oe | 
does not seem to have surprised his friends 


very much. It has long been known that the 
position was not altogether to his liking, and 
that at all events he felt that practically a 
quarter of a century in congress, of which 
three terms were spent in the speaker’s chair, 
entitled him to permanent retirement. 
That the speaker is a man not only of cour- 
age and ability, but of unimpeachable integ- 
rity, has never been disputed. 
ever heard any question made as to the hon- 
esty of his motives or the bigness of his heart 


Simultaneously with the announcement of his 


months’ stay in Europe, settle in New York 
city and devote his whole energies to the 
law, having decided to become a member of 
the firm of Simpson, Thacher & Barnum. 
The fact that after so many vears spent in 
public life the speaker feels obliged to earn 





| prudence from all parts of the world. 
Nor have we | 


| York is true, there can hardly be any ques- 


| tion that a lawyer of the ability and reputa- 
| tion of Speaker Reed will find no difficulty in 
| earning several times as much in his profes- 
| sion as his salary in congress amounted to, 


and the fact that he disdained to use any of 
his great opportunities in official life for pur- 
poses of private gain is the strongest possible 
proof of his fearlessness, independence and 
incorruptibility. While 


the bar of the metropolis is an event of 


his accession to 
the first importance, it is surely no exaggera- 
tion to assert that his withdrawal from the 
field of politics is a distinct national loss — 
a public calamity — for there are all too few 
men of his independence, fearlessness, ability 
and old-fashioned honesty in public life to- 
day. 


It is probably well known to the profes- 
sion generally that the American Bar Asso- 
ciation is to hold its twenty-second annual 
meeting in the city of Buffalo, beginning on 
Monday, August 28th, and continuing three 
days. In the latter part of the same week the 
convention of the International Law Asso- 
ciation will be held. The meetings of these 
two great organizations occurring within the 
same week will be certain to bring together 
an unusually large and distinguished body 
of lawyers, statesmen and professors of juris- 
The 
headquarters for both associations’ conven- 


tions will be at the Iroquois Hotel, while the 


| business sessions during the day and evening 
| probably will be held in the Twentieth Cen- 
withdrawal from congress and public life tury club-house, where the large hall affords 
comes the statement that he will, after a few | 


a suitable place for meetings of considerable 
size, and where convenient committee rooms 
and retiring rooms of all kinds can be pro- 
cured. The Erie county bar can be relied 
upon confidently to see to it that the arrange- 
ments for the coming meetings are complete 


in every detail. Some time ago the president 


a larger income is pretty conclusive evidence | of the Erie County Bar Association, the Hon. 


of his official and personal integrity, if, in- 


deed, any such evidence were needed. 





Spencer Clinton, appointed as a committee 
to look after the preliminary arrangements 


Whether or not the newspaper statements | the following attorneys: The Hon. Wilson 


that he has been guaranteed an annual in- 
come of $50,000 from his practice in New 


Vor, 59 — No. 17. 


S. Bissell and the Me John G. 


| Milburn, Adelbert Moot, Ansley Wilcox 
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and James L. Quackenbush. This com- 
mittee Mr. 
Bissell chairman and Mr. Wilcox secretary, 
and 
inary details. 


has organized by selecting 


The local committee 
doubtedly will be enlarged into a suitable 
reception committee later. The Hon. Joseph 
H. Choate, United States ambassador to 
England, is president of the American Bar 
Association for the current year. Whether 
he will return to this country for the conven- 
tion is not known, but it is hoped that he 
will. Buffalo has a famous and well-earned 
reputation as a convention city, is noted for 
its generous hospitality, and besides pos- 
sesses many superior attractions, including 
the close proximity of that great wonder of 
nature, Niagara falls. The attendance at 
this year’s meeting of the American Bar As- 
sociation, under the circumstances already 
mentioned, may be expected confidently to 
reach high-water mark. 

Recently we commented upon a corre- 
spondent’s letter referring to the wide lati- 
tude allowed counsel in summing up cases 
before juries. Now very opportunely we have 
an impressive object lesson furnished by the 
Court of Appeals of this State, which serves 
to still further emphasize the point. We 
refer to the reversal of the judgment of con- 
viction and the granting of a new trial in the 
case of Robert W. Fielding, former deputy 
commissioner of public works in Brooklyn, 
under Theodore B. Willis. Fielding was 
convicted of conniving at the audit of a false 
bill against the city, and was sentenced to 
two and a half years’ imprisonment and to 
pay a fine of $2,171. He was tried in the 
Supreme Court, before Justice Hirschberg, 
by Josiah T. Marean, then district attorney 
and now a justice of the Supreme Court. 
The judgment of the lower court is reversed 
upon the ground that the violent language of 
the district attorney in summing up was al- 
lowed to go- practically unrebuked bv the 
judge. The opinion was written by Judge 
Vann, and in the course of it the court says: 

The harsh and unjust statements of the district 
attorney were not founded upon evidence, but 
rested wholly on his unsupported declarations. 


has already taken up the prelim- | 


un- | 
| ruled. 








The most of them would have been ruled out as 
immaterial or incompetent if evidence had been 
offered to show that they were true. There was 
no evidence that it cost $10,000 a year to live in the 
style of Eighth avenue, where the defendant re- 
sided, and when the point was raised the court so 
After that,the district attorney 


y met with 
no attempt at restraint by the court. 


Whatever 


| he said, whether it was about the widow starving 
| her little children until their faces got pinched and 


haggard in order that she might pay the taxes 
stolen by the defendant, or about aged men, de- 
formed by painful labor, whose money the defend- 
ant had squandered, met with the approval of the 
court. Instead of repressing these unfounded and 
dangerous assertions, when repeatedly requested 
to, at first he condemned the efforts of the defend- 
ant’s counsel to prevent them, and finally pro- 
nounced the the district attorney 
“perfectly proper,” and expressed regret that his 
ruling to that effect was not acquiesced in. 


course of 


Even 
the threat of popular denunciation and the attempt 
to frighten the jury by declaring that they would 
commit the unpardonable sin if they found for the 
defendant, met with neither remonstrance nor re- 
proof. The language of the prosecuting officer 
thus indorsed by the highest authority known to 
the jury, must have gone home to their minds 
with powerful and convincing effect, while the 
counsel of the defendant was left in the attitude of 
a wrongdoer, trying to disturb the proceedings of 
the court. This method of summing up should 
have been sternly interrupted by the court of its 
own motion, so as to exclude improper statements 
and comments from the consideration of the jury, 
for objections made after the district attorney had 
said what he wanted to were objections made after 
the harm was done. 


Further comment on our part seems to be 
wholly unnecessary. 


What is known as the Morehouse Signa- 
ture Law has gone into effect in California. 
According to its provisions every article, 
statement or publication printed or pub- 
lished in the State which tends to blacken 
the memory of one who is dead or to im- 
peach the honesty, integrity, virtue or repu- 
tation of one who is living, or which 
publishes the natural or alleged defects of a 
person living, and exposes him or her to 
public hatred, contempt or ridicule must be 
supplemented by the true name of the writer 
of the article, printed or written at the end 
thereof. The editor, owner, proprietor or 
publisher of any paper violating the provis- 
ions of the act shall forfeit $1,000 for each 
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article appearing without a signature. This 
sum may be collected by civil suit, half of 
the amount going to the plaintiff and half to 
the State. 


syndicates and agencies sending news by 


Exception is made in the case of 


telegraph, which have established business 


names. These business names, 


must be signed to the articles printed. 


history of this very peculiar piece of legisla- | 


tion is not without interest. 
and promoter of the bill, Senator H. V. 
Morehouse, of Santa 
forgot or forgave the San Francisco papers 
for mercilessly cartooning him when he first 
became a member of the legislature two or 
three years ago, and since that time he ap- 
pears to have nursed a grudge against all 
newspapers in general and a certain one pub- 
lished in the California metropolis in par- 
ticular. Probably Senator Morehouse would 
have seen his pet measure either kicked or 
laughed out of the legislature had it not been 
for the fact that during the recent bitter, but 
fruitless, contest over the election of a United 
States senator nearly every senator was per- 
sonally attacked by one or more newspapers, 
charges of open bribery being bandied about 
with true western freedom. Under such cir- 
cumstances Senator Morehouse found a very 
large number of his brother senators in the 
humor to do anything in their power to em- 
had attacked 
The sort of man Senator Morehouse 


barrass the newspapers that 
them. 
is is also shown by the fact that he endeav- 
to bill 


homicide for one who had been libeled to 


ored pass a making it justifiable 
kill the reporter or editor responsible for the 
publication of the libel. Strange to say, this 
was a little too radical legislation even for 
the California law-makers. The Morehouse 
Signature Bill is, of course, mainly aimed at 
the great San Francisco dailies, which are 
known far and wide as perhaps the most sen- 


sational, reckless and unscrupulous in their | 


quest of “news” published in this country, 
not excepting the yellowest of the New York 
yellows. determined 
what course they will pursue, but a policy 
with reference to the new law will be formu- 
lated by the Publishers’ Association, of which 


They have not yet 


all, or nearly all, the urban papers are mem- 


however, 


rt | 
The 
The introducer 


Clara county, never | 


bers. The country press of the State is said 
| ° 
to regard the law as a huge joke. 


Of course, 
the constitutionality of the law will be tested. 
It is held to clearly violate the clause of the 

| State Constitution which provides that the 


| liberty of the press shall not be abridged. 

Some of the objections to the new law, and 
| some of the reasons why it will prove a dead 
letter, are thus formulated by the San Fran- 
cisco Argonaut: 

Many newspaper articles are the work of numer- 
ous hands; they are begun by one writer, com- 
and remodeled third. 
Then perhaps a heading is a fourth, 
and then the night editor may do some cutting to 
make the article fit. this is done 
the editor in charge of the department in which the 


pleted by a second, by a 
written by 


Before any of 
article is produced may have given instructions 
concerning its treatment, and behind him is the 
managing editor, who probably has dictated its 
policy. In addition to these are the copy readers, 
who make changes on their own account. An arti- 
cle signed with all these names would look ridicu- 
lous. 


There are many interesting possibilities 
connected with the practical working of this 
shall watch the 
columns of the California papers with some 
interest. the Golden 


vapers agree to ignore the Morehouse law, 
? > 


legislative freak, and we 


Unless State news- 
and decide to “ hang together,” these Pacific 
coast sheets are likely to present a peculiar 
Of 
course, this legislative monstrosity, under 


patchwork effect never heretofore seen. 


whose provisions the signing of an article, 
which the law compelled, was really prima 
facie evidence of its libelous character, can 
have only a brief career in any event, for if 
not wholly ignored, it is certain to be soon 
but it 


showing the peculiar movements and tenden- 


repealed ; is not without interest as 


cies of the legislative mind in one of the im- 
portant States of our glorious country. 





Under the common law, as is well known, 
a wife was not permitted to testify for or 
against her husband, either in a civil or a 
a valid con- 
the payment 
But modern statutes and judges 


| criminal proceeding, nor could 
tract exist between the two for 
of money. 
| have long since wrought a radical change. 


| A recent case in Indiana, decided by the Su- 
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preme Court of that State, relieves the wife 


of one of the few ancient disabilities still 


afflicting coverture. In the case referred to, 
for the details of which we are indebted to 
the Chicago Law Journal, a citizen of Indi- 
ana who was engaged in the shoe business 
employed his wife as a clerk, paying her 
regular wages, which she saved and invested. 
The receipts of the business declining below 
the expense point, the husband borrowed the 
wife’s savings and was also unable to pay 
her weekly salary. held that a 
contract between the husband and the wife, 


The court 


providing that he should pay her wages for 
domestic service, could not be enforced, as it 
would be clearly against public policy that a 
husband should, by an agreement to pay his 
wife for washing, scrubbing and mending, 
withhold money from his ordinary creditors. 
Such duties the court considered incidental 
to the married relation, but the wife was 
under no obligation to become a saleswoman 
for her husband. Under such an arrange- 
ment he paid or agreed to pay her what he 
would have had to pay to another, and his 
creditors were not injured by his employ- 
ment of her. The therefore pro- 
nounced her claim good and allowed it in 


full. 


court 


Recently we called attention to the fact 
that the members of the Louisville(Ky.) Bar 
had held a convention and resolved to form 
a City Bar Association, and mention was 
made of the invitation extended to Mr. L. B. 
Proctor, of this city, to furnish the committee 
on organization, of which the Hon. Edmund 
F. Trabue is chairman, his views as to the 
value and usefulness of bar associations to 
the profession. Mr. Proctor has complied 
with the request of the committee, and by 
its permission we publish in this issue of the 


interest and value to the profession, not alone | cine Sen th Uae Mita ad dada tin a henee’ad 
| Criminal Appeals of Texas, it was held that the 
| act of copulation of a male person with a woman, 
| she being asleep at the time, and not consenting, 


in the State in which it is proposed to form 
an association, but elsewhere. In treating of 
the matter Mr. Proctor draws upon his rich 
fund of knowledge and his long experience 





—— 


as an official of the New York State Bar 
Association, one of the oldest organizations 
of its kind in the country. We feel certain 
that the paper will prove well worthy of care- 
ful perusal and of permanent preservation. 


a 


Hotes of Cases. 

Check to Pay Claim “in Full” — Acceptance 
Not Binding. —In the case of Meyers v. Green, 
the Appellant Court of Indiana recently decided 
that a check which is not in full payment of a 
claim cannot be made so by insertimg in it ‘j 
full,” etc. The facts were that defendant deliver 
to plaintiff in payment of an account for goods 
sold his check for $84.60 “in full for invoice Janu- 
ary 22, 1896,” which check was accepted by plain- 
tiff, although the account was for a larger amount 
Plaintiff thereafter sued defendant for balance of 
account, who contended that the delivery and re- 
ceipt of the check constituted full satisfaction. The 
court, however, held that the delivery to and ac- 
ceptance by plaintiff of the check in question did 
not satisfy plaintiff’s claim. 
an accord and satisfaction. 


It did not amount to 
The amount due was 
an asserted sum —a liquidated amount —and it 
has been recently held by this court, in Hodges v 
Truax, that where a debtor sent to his creditor 
a check for a part of a liquidated sum due the 
creditor, citing in the check that it was in full of 
all demands, the acceptance of the check by the 
creditor did not discharge the entire debt. The 
case is plainly not an accord and satisfaction, as 
the court says. Where the right is admitted and 
the damages are certain, even an express promise 
to forego the claim or any portion thereof could 
be supported only by the giving of something 
different in kind to that which the debtor was 
bound to give or by payment at an earlier date 
than that on which he was otherwise bound to pay. 
In other words, unless the debtor does something 
different from that which his contract calls for, he 
gives no consideration to the creditor for his 
promise to accept a smaller amount than was really 
due, though in this case the only thing in the 
nature of a promise to accept the smaller amount 
that the debtor contends existed was the accept- 
ance of this check. (See Anson on Contracts, star 


| pages 85 and 315. 
Avtpany Law JourNat the paper referred | ) 


to. Like everything else which Mr. Proctor | 
writes on legal questions the production | 

*,¢ . | 
exhibits much erudition and will be found of 


Where the amount of the claim is unliquidated 
or uncertain or in dispute, however, the rule would 
be otherwise. (Ostrander v. Scott, 161 Ill. 339.) 


Criminal Law — Rape. — Force. —In Payne v. 


is sufficient force to constitute rape, and that car- 
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nal knowledge of a woman, by force, and “ with- 
out” or “ against’ her consent, may be had while 
she is asleep, though no greater force is used than 
is involved in the act of copulation. The court 
says in part: “As to the second proposition, the 
question is sharply presented, was it competent 
for the court to present or define the question of 
force as was here done? That is, the charge, in 
effect, instructed the jury that the act of copula- 
tion of a male person with a woman, she being 


cient force to constitute the offense of rape. Ordi- 
narily the statutory definition of force would be 
sufficient, but the facts in this case, so far as the 
State was concerned, raised the direct issue before 
the jury, as to whether or not a rape could be 
committed on a woman while she was asleep, she 
not consenting to the act; and in such case it 
was entirely proper for the court to instruct the 
jury as to the required force under such circum- 
stances, and the instructions given was in accord 
with the authorities on the subject. (See Mooney 
v. State, 29 Tex. App. 257, 15 S. W. Rep. 724; 
Com. v. Burke, 105 Mass. 376; People v. 
1 Wheeler, Cr. Cas. 378: Walter v. People, 50 
Barb. 144; Reg. v. Young, 14 Cox, Cr. Cas. 114; 
Rex v. Mayers, 12 Cox, Cr. Cas. 311; 1 Whart. Cr. 
Law, p. 524, § 561, and note.) In Mooney v. State 
(supra) this language is used: ‘The second posi- 
tion urged by the State is that, “ the woman being 
asleep when penetrated, rape is the result, though 
no greater force is used than that involved in the 
act.” We have given this proposition thorough 
The authorities are quite inhar- 
Apparently there is a serious conflict of 
opinion upon this subject, but when carefully 
scrutinized the conflict will be found, to a great 
extent, apparent only. Our researches lead us to 
these conclusions: If the statute defines rape to 
be carnal knowledge of a woman by force and 
“without ’’ her consent, then the proposition 
above stated is correct. On the other hand, if the 
statute defines rape to be the carnal knowledge of 
a woman by force and “against’’ her consent, 
then the proposition is not correct. 


Bartow, 


examination. 
monious. 


Some cases 
hold the proposition correct whether the statute 
says “against” or ‘“ without.”’ Counsel 
pellant, however, insists that this question was 
We have 
amined the decision carefully, and we cannot agree 
to this. We are not inclined to make the distinc- 
tion between the terms ‘without consent’ and 
‘against consent’ as made in the above case, be- 
cause we believe there is really, in effect, no dif- 
ference between the expressions. 


for ap- 
not 


before the court in Mooney’s case. ex- 


Rape must be 
by force and without consent, as is stated by our 
statute, which really means the same 
‘against consent.’ If the female is asleep, of 
course she cannot give her express consent, but 
if she is willing to the act there is tacit consent, 
and there need not be express consent; so that in 


thing as 


| about 9 o’clock. 
asleep at the time, and not consenting, was suff- 





| circumstances, being clearly one of rape.’ 
| lows from these authorities that the court did not 
) err in defining the force to be used on a woman 


| dence. 





the final analysis the act must be against her will 
and consent, and the force used is only such force 
as may be used in the act of copulation. We quote 
from the case of Reg. v. Young (supra) —a case 
very similar to this—as follows: ‘ The evidence 
proved that the prosecutrix, a married woman, 
being partially under the influence of drink, on 
the 2d February, 1878, went to bed in her lodg- 
ings in the Seven Dials, with her youngest child, 
Her husband, with another child, 
came home about midnight. About 4 o’clock in 
the morning, when all four were asleep, the pris- 
oner entered the room — the door not having been 
locked — got into bed, in which were the prosecu- 
trix, her husband and the two children, and pro- 
ceeded to have connection with the prosecutrix, 
she being at the time asleep. When she awoke, 


| at first, the prosecutrix thought that it was her 


husband, but on hearing the prisoner speak she 
looked around, and, seeing her husband by her 
side, she immediately flung the prisoner off her, 
and called out to her husband. The prisoner ran 
away, but before he could make his escape he was 
secured by a police constable. None of the parties 
had ever seen the prisoner before. In answer to 
questions put by me, the jury found that the prose- 
cutrix did not consent before, after or at the time 
of the prisoner’s having connection with her; that 
it was against her will, and that the conduct of the 
prosecutrix did not lead the prisoner to the belief 
that she did consent. I put the last question to 
the jury in consequence of what fell from Den- 
man, J., in Reg. v. Flattery ([{1877] 2 Q. B. Div. 
410-414, 13 Cox, Cr. Cas. 388). Upon these find- 
ings I directed a verdict of guilty, but reserved 
the question as to whether the conviction was 
right; the Court of Criminal Appeal, in Reg. v. 
Flattery, having expressed a desire that the case 
of Reg. v. Barrow ([1869] L. R. 1 Cr. Cas. 156, 
28 Law J. M. Cas. 20, 11 Cox, Cr. Cas. 191) should 
be reconsidered.’ Lord Coleridge, C. J., said: 
‘We are all of opinion that the addition made by 
the learned baron to the statement of this case 
puts an end to any doubt as to the case, under the 


It fol- 


when asleep, as was done. This was a presenta- 
tion of the State’s theory, predicated on its evi- 
The court immediately instructed the jury 
on appellant’s theory — that is, in his testimony it 
was insisted that he had the consent of the prose- 
cutrix to the act of copulation; and the court on 
this subject gave the following instruction: ‘ You 
are further charged, if you believe from the evi- 
dence that the said Jessie Winn, by acts or con- 
duct toward the defendant which was reasonably 
calculated to induce the defendant to believe that 
he had the consent of the said Jessie Winn to fiave 
carnal connection with her — caused the defendant 
to believe that he had the 


consent of the said 
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Jessie Winn to have such intercourse with her — 
and, so believing, the defendant had such carnai 
connection, if any, with the said Jessie Winn, you 
will acquit him.’ This instruction, given in con- 
nection with the former instruction, and immedi- 
ately following it, adequately presented appellant’s 
theory of defense, and prevented any possible con- 
fusion or misconception in regard to the preced- 
ing if it be conceded that 
misconception could result therefrom.” 


charge, even any 


THE SUPREME COURT OF SANTIAGO 
DE CUBA* 


By CLarK Bett, Eso., with THE COLLABORATION 
OF THE JuDGES OF THatr Court. 


\* the late war between the United 
I States of America and Spain, one of the first 
steps taken by the government of 


the close of 


the United 
States, towards the preparation necessary to pro 
the island of 


rights, both civil and 


tect the people of Cuba in their 
political, and to prevent 
disorder and give redress for public and private 
wrong, was to establish the Supreme Court of the 
island at Santiago, which was the first great dis- 
trict of the island that came under the protection 
of the American army, that had restored liberty 
to the Cuban people, for which so long and con- 
stant struggle had been made. 

The American government had taken possession 
of the island as the fruit of the war through the 
military governor in command in that department, 
and proceeded at once to the organization of the 
Supreme Court upon a basis that would not only 
command the respect of all classes of the inhab- 
itants in its composition, but insure to every cit- 
izen a full protection for all his rights, furnish 
him a tribunal, with full jurisdiction for the redress 
of all wrongs and injuries; ensure tranquillity and 
punish criminals, and all who should violate the 
laws, which court would be protected and sus- 
tained in the discharge of its high trust and duty 
by the whole power of the American nation. 

The gentlemen selected were all natives of Cuba, 
and the government of the United States, in their 
selection, took pains to select men, not only of 
high character and eminent judicial ability, but 
that the people of this district of Cuba might feel 
that all shades of Cuban sentiment and all inter- 
ests and classes should be represented upon the 
bench of this court. Upon the announcement of 
the organization of this body, I addressed the 
Hon. Chief Justice of that bench, Judge Urbano 
Sanchez Hechavarria, a letter, the 
following extracts are made: 


from which 


* Advance sheets from “ The Supreme Court of | 


the States and Provinces of North America.” 





New York, Nov. 30, 1808. 

Honored Sir: The reorganization of the Supreme 
Court, at Santiago de Cuba, is a source of great 
interest to the Medico-Legal Society of the United 
States of America. 

I mail you herewith a copy of the Medico-! 
Journal, Nos. 1 and 2 of Vol. XVI, which will < 
you the basis of the work and mission of 
ciety and its officers. On the outside cover o 
Journal is the announcement of a work in 
I have engaged, entitled ‘“‘ The Supreme Cour 
the States and Provinces of North America.” 

Certainly Cuba is now within the field of thi 


t 


group the 
present bench of the Supreme Court that has just 
been appointed at Santiago. 


mission, and I decire to present in a 


3e so kind as to send me by return of mail your 
photograph, with a brief sketch of your life and 
career. Also brief historical 
sketch of the Supreme Court of Cuba as it existed 


before 


furnish me with a 


our recent war, and as it organized, 
under Spanish rule, commencing with the first 


establishment of the Supreme Court of that 


was 


island 

Give me the jurisdiction of the court and its 
autonomy. How it was constituted and by whom 
The term of the offiee of the judges, 
Had it both 


appointed. 


their salaries. civil and criminal 


jurisdiction? 
Was it appellate only? 
of the 


Did it sit only in review 
action of the courts of first instance? Or 
did the judges sit in trials singly and then in banc 
review the trials of the single 
land? 
Did the 


appeal the decision of one of 


judges, as in Eng- 


Supreme Court in the past review on 
its own judges sit- 
ting alone and trying a case? 
only? 

Had 


Did it have jurisdiction of divorce, of high crimes, 


Or was it appellate 
it jurisdiction in equity or in chancery? 


was there any equity or chancery jurisdiction? 

What was the salary of the judges in the past? 

The statement made here is that present salaries 
will be $3,600 to the president and $3,000 to asso 
ciate judges. 

Is the court now created for the whole island, 
or only for the district of Santiago? 

What will be its relations to Havana and other 
portions of Cuba? 

Will the island be divided 


similar court 


into districts and a 
established at Havana? If so, will 
there be a tribunal higher than this court to which 
an appeal will lie? 

Court of last resort? 


Or will you be the Supreme 


Do you understand that an appeal will lie from 
your action to the Supreme Court of the United 
States in any case and in what cases? 

Under the Spanish rule did an appeal lie from 
the final decision of the Suprzme Court of Cuba 
to any tribunal in Spain? If so, to what tribunal 
and in what cases? 


Please send the portraits first and the answer to 














THE NEW SUPREME COURT OF SANTIAGO DE CUBA. 


ALFREDO BETANCOURT, E 90 TAMAYO, Ursano SancHes HECHAVARRIA, 
Attorney General. Associate Justice Chief Justice. Associate Justice 
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these inquiries later, but as early as possible. We 
shall, I assure you, take the liveliest interest in 
your work, and shall be glad to enroll you as 
members of the Medico-Legal Society, on whose 
roll are now a large number of judges of the Su- 
preme Court of the several States of the American 
Union. The initiation fee is $5, and the annual 
dues $2, and the Journal goes free to active mem- 
bers. 

Please receive, honored sir, the assurance of my 
high consideration. 

Very faithfully yours, 
CiarK BELL. 


To the Honorable Urbano Sanchez Hechavarria, 
Chief Justice of the Supreme Court at Santiago 
de Cuba, and his 
body. 


To this communication the following reply was 
made by the Supreme Court so organized at San- 
tiago de Cuba, for that portion of the island of 
Cuba within its jurisdiction, and at the same time 
giving a succinct and careful reply to the several 
questions proposed, which related as well to the 


associates composing that 


administration of justice in the whole island as to | 


the district or part of the island of Cuba over 
which the jurisdiction of this tribunal extends and 


embraces: 


HisTorRY OF THE ADMINISTRATION OF JUSTICE IN 
THE ISLAND OF CUBA 
REGIME.* 


UNDER THE SPANISH 


Ist. A brief history of the administration of | 


justice in this island during the Spanish rule: 

Formerly there existed by the name of “ Alcal- 
dias Mayores”’ (High Mayors), in different parts 
of the island, judges who sat in civil and criminal 
cases, said judges having also the powers of a 
governor, and from whose decisions appeals were 
made to the Supreme Court of Santo Domingo, 
established under the name of “ Audencia” (Su- 
preme Court) in the city and island of the same 
name. 

In 1801, by virtue of the Spanish having lost 
their power in Santo Domingo, the - said 
‘“ Audencia”’ was removed to Puerto Principe, in 
the island of Cuba, and began the exercise of its 
functions in the following year. There was a pres- 
ident, native of the same, and the captain-general, 
who resided in Havana. * 

The said “ Audencia,” besides having jurisdic- 
tion in civil and criminal cases on appeal from 
the “ Alcaldias Mayores,” gave decisions of a leg- 
islative nature, which, when approved by the 
captain-general, were enforced as laws in all parts 
of the country, and were called “ Votos Consul- 

* Translated from the Spanish by Ida Traffor 
Bell. Replies to questions asked by Clark 
Esq., Chairman and Secretary of the 
Legal Society of New York 


j 
1 
3 ell, 


Medico- 





tivos” (Advisatory Opinions). 


all the members of the 


The 
* Audencia” for tl 
framing laws was the 
Acuerdo,” or Royal Accord. 

In 1838 there 


meeting of 
pur- 
Real 


pose of called 


was created another 
Court in Havana, under the name of 
Pretorial ” the antique Roman 
magistrate annually elected, who, from 366 
watched over the administration of justic 


reme 


(from 


and 
was distinguished by the “toga prztexta,” the 
‘sella curulis” and the presence of lictors 
having equal powers with that of Puerto P 


which was the eastern territory of the island 


and 
“pe, 
that of Havana was the western. But in 18 
court of Puerto Principe was done away 
leaving that of Havana the only court « 
standing in the island. 

Later on there was created another “ Aude: 
in Santiago de Cuba, which was removed 
Puerto Principe in 1878; but neither this no: 
of Havana had the power in “ Real Acuerd 
Their mission being the disposing of cases on ap 
peal from the decisions of the “‘ Alcaldias May 
ores,” which were called courts of first instance, 
and which had also been deprived of governmental 
powers. 

In 1889 the “ Audencias ” divided 
“ Territoriales”’ and the 
being under the jurisdiction of Havana 
and Puerto Principe,.and the “ Criminales ”’ under 
hat of Pinal del Rio, Matanzas, Santa Clara and 
Santiago de Cuba. 

The Audencia” of Havana exer 
cised jurisdiction in criminal matters only in the 


were 
* Criminales,” 


rr 
lerri- 


toriales ” 


“ Territorial 


province of Havana, and in civil matters in said 
province and in those of Pinar del Rio, Ma- 
tanzas and Santa Clara, in which three provinces 
the respective “* Audencias ” of the name had juris 
diction in criminal cases. 

The Territorial ’’ of Puerto Prin- 
cipe exercised jurisdiction in criminal cases only 
in that province. 


* Audencia 


It had, outside of its own terri- 
tory, jurisdiction in civil cases in Santiago de 
Cuba, criminal jurisdiction being exercised by the 
* Audiencia” of Santiago de Cuba in its own ter 
ritory. 

At last the “ Audencia Criminal” of Matanzas 
was elevated to the grade of territorial, with j 
diction in civil cases in Matanzas and Santa Clara, 
leaving the court of Havana with jurisdiction in 
civil cases in its own and the province of Pinar 
del Rio; the “ Audencia Territorial’ of Puerto 
Principe was removed to Santiago de Cuba with 
civil jurisdiction in both provinces, the criminal 
court of Santiago de Cuba being transferred to 
Puerto Principe. 

The c of first so-called on 
account of their jurisdiction in civil cases, but 


urts instance were 
with the name of courts of instruction, on account 
of their criminal jurisdiction. 

The same judges sat in both courts, because, 
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although in Havana they divided the functions, 
they were in effect without division. 
In criminal cases the * Audencia 
illy and publicly, but without jury, and from 


heard Cases 

decisions appeal could be made to the Supreme 
Court of Madrid on application of the question oi 
the Penal Code or the 
not upon the facts. 
the 


rules of 
In civil cases appeal could be 


made to courts of Havana, Matanzas and 


Puerto Principe from the decisions of the courts | 


of first instance; there being also the right of ap 
peal to the Supreme Court. (Audencia), as we 
have said, these courts did not have power in 
criminal cases, but were subject to the higher. 
They had also Municipal Courts, which, in verbal 
hearings, decided civil cases of less 
sat in judgment upon 


$2 
‘faltas”’ (petty 


From the decision of a judge of first instance 


crimes). 


and instruction, in civil cases of dispossess and in 
petty criminal cases, appeals could be .taken in 
some instances directly to the Supreme Court of 
Madrid, without the formality of appeal to the 
intermediate courts. 

2nd. “ How the * Audencia”’ 
constructed, and by whom named?” 


was 


It was composed of a president, president of 
the department of justice, four magistrates, an at- 
torney-general, deputy attorney-general, counsel- 
lor to the attorney-general, secretary of the Court 
of Justice, and a secretary of the government, or 
rather of the president — with such other subor- 
dinates as necessary. 


The appointments were made up to the present | 
year by the king of Spain, and the present year 


by the governor-general of the island. 


The judicial and fiscal offices were graded ac- | 


cording to a fixed scale, by which promotion was 
length 
merit, or by appointment by the Spanish govern 


made according to of service, personal 


ment, said promotion always being made from an 


inferior to the next higher grade, no grade ever | 


being passed by. 
The graded scale was as follows: Judges of En 


trance, of Ascension, of Termino (special), of 


Havana. (These last had the special rank of mag 
the ‘“ Audencia 
“ Audencia Criminal,” of “ Territorial ” 


istrates of Territorial’) Magis 
trates of 
and of Havana. 

The president, the attorney-general and the pres 
\uden 


cia Territorial ’ of Santiago de Cuba had the rank 


ident of the department of justice of the 


of magistrates of Havana, and a salary of 
per year each; the judges, with the rank ot magis- 
trates of the “ Audencia Territorial,” had salaries 
of $4,250 each; the deputy attorney-general, with 
the rank of magistrate of the Criminal, had a sal- 
ary of $3,500; counsellor to the attorney-general, 
with the rank of judge of Termino, had a salary of 
The secretaries of the government 
courts of 


$2,750 a year. 


and of the justice, with the rank of 


legal procedure; | 


! 
than $200, and 


of Santiago | 


$5,000 


judges of First Instance and Ascension, had sal- 
aries of $2,500 each, and the two judges of First 
Instance of Santiago de Cuba were of the rank of 
Termino, and had salaries corresponding to their 
rank. 

3rd. * How long were the terms of the judges 
and what salaries did they receive?” 

The careers of functionaries, judicial and fiscal, 
constituted a career of state, ascent in which was 
as upon a ladder. No one could be removed with- 
out just cause, and by trial before a jury of his 
peers; the first step in this ladder was naturally 
the inferior grade, or that of judge of the Court of 
Entrance, the made either by 
election or by appointment by the government; 


selections being 
usually from the ranks of lawyers who had prac- 
ticed four years, and paying the highest tax-fees. 
As far as salaries, that question has already been 
sufficiently answered, it being necessary only to 
add that the president, attorney-general, president 
of the department of justice of Havana had sal- 
aries of $5,750 each, yearly; that of the judges of 
Entrance being 
judges did 


$1,875 each, while the municipal 
receive salaries, but fees; these 
judges did not form a part of the judicial term, but 
were appointed by the presidents of the “ Auden- 
cias Territoriales,” and for the term only of two 


not 


years. 
4th. “ Had the court civil or criminal jurisdic- 
tion, or both?” 

We have already explained that the “ Audencia 
Territorial’ of Santiago de Cuba had civil juris- 
diction within its own province and that of Puerto 
Principe, and only criminal in that of Santiago de 
Cuba. 

sth. “ Was its 


object to hear cases of appeal 
only?’ 

In civil cases, yes; but in criminal cases it sat in 
judgment only to hear these cases orally and pub- 
licly, and from its decisions in both instances, as 
we have already stated, appeal could be made to 
the Supreme Court of Madrid. 

6th. “ Whether or not it sat only to review 
cases on appeal from the courts of first instance? ” 

This 


answered. 


question has already been sufficiently 

7th. ** Whether or not each case was decided by 
a single judge, sitting alone, and thereafter re- 
viewed by all the judges together, as in England?” 

No; the decisions were made by the department 
of justice, or by the president of the department of 
justice in conjunction with the four magistrates, 
and by a majority of votes. 

While the the president of the 
* Audencia ” were of a purely gubernatorial nature 


in the administration of justice, he could at will 


functions of 


preside with vote in the department of justice. 

8th. 
of appeal the decisions of one of its judges pre- 
siding alone?” 


‘Could the Supreme Court reverse in cases 
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We have already said that no one member of the 
‘“* Audencia”’ had power to pass sentence in either 
civil or criminal cases. 

gth. “‘ Was the object of the court to hear ap- 
peal only?” 

The Court of Justice (or department of justice) 
heard appeals in the civil, and orally in the crim- 
inal. The president of the ‘* Audencia,” the at- 
torney-general and the president of the department 
of justice together formed the ** Sala de Gobierno ” 
(or court of government), and had charge of all 
matters relating to notaries, secretaries of the 
judges of First Instance, correction of officials, 
appointment of special judges among the judges 
of First Instance, jurisdiction in high crimes and 
similar cases. When the president, the president 
of the department of justice, attorney-general and 
the four magistrates met they formed what was 
called “‘ Tribunal Pleno ” (Full Tribune, equivalent 
to the English Court in Banc), which had power 
to consent or to withhold in important cases the 
appointment of the judicial and fiscal officers in its 
territory, to inform the government as to legis- 
lative reforms affecting the judicial power, to 
deliberate upon some important cases in accord- 
ance with the ‘“ Sala de Gobierno,” and, in gen- 
eral, always when the president of the “ Auden- 
cia’’ called them together in * Tribunal Pleno.” 

1oth. ‘* What was the jurisdiction of the court?” 

This question has already been fully answered. 

11th. ‘‘ Had it jurisdiction in cases of divorce, 
high crimes and cases of equity of all classes?” 

In the island of Cuba civil marriage was legal 
under the Civil Code of the Spanish nation, as 
well as the canonical marriage established by the 
Roman Catholic Church, in accordance with the 
“Council of Trenton,” declared the law of the 
kingdom. Jurisdiction in cases of the divorce of 
persons married under the canonical laws be- 
longed to the archbishop of Santiago de Cuba, 
while cases of civil marriage belonged to judges 
of First Instance, with right of appeal to the 
““ Audencia Territorial” of said city of Santiago 
de Cuba. 

Jurisdiction in cases of crimes committed by the 
governor-general, the archbishop and the bishops 
belonged to the Supreme Court of Madrid, and 
those committed by counsellors of administration 
and representatives of the house of the colonial 
autonomist government in the island belonged to 
the “ Audencia” of Havana. Of crimes com- 
mitted by other persons in the province of San- 
tiago Cuba, held by the 
* Audencia” of that city, exception being made to 
such crimes as were covered by the Military and 
Marine Codes in this locality, as well as special 
laws formulated by the captain-general during the 
last war. 


de jurisdiction was 


The “ Audencias ” in Spanish territory, 
and the judges of First Instance, and municipal, 
as the case might be, could not sit in equity, ex- 


| 





cept by written law or by decision of the Supreme 
Court of Madrid; and this only in civil cases. 





12th. ““ What is the salary of a judge?” 

They say that in the future the salary the 
president will be $3,600, and $3,000 for the others. 
Of this the judges of First Instance will receive 
$229.16 per month. In regard to the salaries 
the Supreme Court, it is said that the ab 
amounts are correct, but we have not inguir 
personally of the governor of this 
cause we understand that it is our 


province, be- 
patriotic duty 
thing 


without spending our time speculating as to what 


to assist him in every way and in every 


salaries we are to receive, but which, naturally, 
will be more than those of the judges of the First 
Instance. 

13th. “Is the court which has just been ap 
pointed only for the province or Santiago de 
Cuba or for all the island?” 

It is only for the province of Santiago de Cuba 

14th. ““ What will be the relation between this 
court and that of Havana?” 

In our opinion no relation whatever, as each 
court must act independently in its own province 
or territory, and for this reason, already, that of 
Santiago de Cuba no longer exercises jurisdiction 
in civil matters in the province of Puerto Prin- 
cipe, as there has now been established in that city 
a court with jurisdiction both in the civil and 
criminal. F 

15th. ‘ Will the island be divided into districts 
and will there be established courts with powers 
equal to that of Havana?” 

We cannot tell you whether the United States 
government will change the judicial system or 
leave it as it was under the Spanish regime, or 
continue to create Supreme Courts with both civil 
and criminal jurisdiction in each province. This 
latter would best satisfy the interests of justice in 
this country. 

16th. “In this case, will there be some higher 
tribunal to which appeal can be made?” 


At present the decisions of the Supreme Court 
and the court of Puerto Principe are final, and 
against which there is no appeal. We are not in- 
formed as to whether there will be established a 
court of “ Casation” to take the place of the 
Supreme Court of Madrid, or one of appeal in the 
capital of the island. 

17th. “ Will the court of Santiago de Cuba have 


power to appeal to some court the United 
States, and in what cases?” 


in 


We cannot say. 
“ priori” 


It is not possible to name a 
with the difference between the courts 
of the United States and those of this island, to 
which it will be possible to appeal. This is a mat- 
ter for the United States congress to decide. 

18th. ‘‘ Under the Spanish regime could an ap- 
peal be made to some tribunal in Spain?” 
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We have already answered this question. 
| Signed] 
URBANO SANCHEZ HECHAVARRIA, 
President of the Supreme Court. 
EupaLpo Tamayo, 
President de Sala. 
JosE VARELA, 
Magistrado. 
ALFREDO BETANCOURT, 
Attorney-General. 
Luis GAsTOoN, 
Magistrado. 
M. J. MANDULEY, 
Magistrado. 
SANTIAGO DE Cusa, Dec. 14th, 1808. 


THE PRACTICAL TI'TILITY OF BAR 
ASSOCIATIONS 


DISTINGUISHED French 
speaking of 


writer has said, 
that “in 
point of influence, in the administration of laws, 


in the formation of constitutions, in the work of 
legislation, and finally in 


American lawyers, 


political affairs, 


rank with the aristocratic circles of England and 


they 


An English writer of more recent date 


t 
France. 
| 


ias said: ‘* The bar has usually been very powerful 
in America, being the only class of educated men 
who are at once men of affairs and skilled speak- 
ers, and also because there has been no nobility or 
Politics 


have been and are largely in its hands, and must 


territorial aristocracy to overshadow it. 


remain so as long as political questions continue 
to be involved with the interpretation of constitu- 
tions and the laws. The work of legislation, the 
administration of jurisprudence, and, as has al- 
ready been said, of expounding the Constitution, 
has been largely, and we may say wholly, com- 
mitted to the bar of the nation. For the first fifty 
or sixty years of the republic the leading states- 
men were lawyers, and the lawyers as a whole 
molded and led the public opinion of the country. 
Now 


sacred 


to the better class of lawyers law 
and the highest 


was a 
that 
pensed it a sort of Mecca, towards which the faces 
of the faithful turned.” 

But what about the bar at the present time? 
any the and 
country that have not been fully discharged? 


science, court dis- 


Do 
the 
The 


devel 


we owe duties to profession 
leading characteristic of the age is growth, 


opment and expansion. Has the bar kept pace 


«Written by Mr. L. B. Proctor in 

request of the Hon. Edmund F. 
the committee on organization of 
(Ky.) Bar the 
utility of Bar Associations to the profession, the 
his 
with regard to the criticisms and objections to 


response to 
Trabue, 
chairman of 
the 


Louisville Association, on 


advantages to members thereof, and 


views 


such organizations. 





with this? Has it discharged its duty in adding 
to the effective force of the country in all the 
agencies of progress and improvement? Cannot 
progress in jurisprudence, the successful adminis- 
tration of justice and the purity of professional life 
be better attained by the combined, collective in- 
fluence of the bar, instead of by individual exer- 
tion and influence? 
flexible. 


All humam institutions are 
They are being molded from generation 
to generation into better and more effective fo:ms. 
The influence of our profession in the next genera- 
tion depends in a large degree upon the manner in 
which we discharge our professional duties. 

* The evolution in the mode of transacting busi- 
ness, whereby great enterprises in finance, com- 
merce, transportation and manufacturing are 
conducted by combinations of men and money in 
what are called corporations and 
trusts, instead of individuals and partnerships, as 


syndicates, 


formerly, has not only changed the character of 
the occupation of the lawyer, but it has enlarged 
his jurisdiction and professional usefulness.” 

In former times lawyers permitted themselves to 
know nothing of business affairs, except as they 
had to deal with them in the course of their pro- 
fessional duties. To-day they must keep abreast 
of the business and inventive world for the prin- 
cipal demand for their guiding counsel comes 
therefrom, and they are called upon daily for the 
application of new legal principles and methods. 
The the revolution, — 
which association and combination have made in 
the business world renders organization of that 
kind a necessity to the legal profession. 


change,— we may say 


It has been said that of all professions ours is 
the least inclined to association and combination. 
There is doubtless a large class of men called to 
the bar who dislike gregariousness, and therefore 
extend their dislike to associations and combina- 
They insist there is a 
natural association, without special orgamzation, 


tions in the profession. 
that is sufficient; that the special erudition which 
lawyers derive from their studies gives them 
rendering them a 
natural combination of men, having a common 


superiority in intellectuality, 


interest, placing them beyond whatever necessity 
may be association. A nearer 
however, of the best interests of the legal 


there for closer 
view, 
profession shows the foregoing a strong argument 
in favor of for it admits that 
there is a stern necessity for such organizations, as 


bar associations, 


we shall see more clearly hereafter. 

As there is a necessity for organizations and 
associations in nearly all other leading occupations 
of life, why is not that necessity as great to the 
legal profession as to those? Take, for instance, 
the medical profession. It was recently said by 
Dr. Derbin, in an address before a Chicago medi- 
cal society, that “ without their organizations and 
close associations the medical profession would be 


a dead letter.” This may not apply to the legal 
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profession in its fullest sense, but there are many 
reasons why it does to a large extent. In the first 
place, the laymen and members of other profes- 
sions look with jealousy and entertain a sort of 
hostile feeling toward the legal profession, which 
demands the combined relations of its members 
with each other to effectually resist it. This has 
recently been exhibited by a bill introduced in the 
New York legislature, strongly supported, to abol- 
ish all examinations for fitness to practice, and 
allow any man to practice at the bar who chouses 
to do so, taking his chances for business and suc- 
cess the same as though he proposed to engage in 
a mercantile or other occupation. This will be 
effectually taken care of by the New York State 
Bar Association, which will be an impregnable 
rock in the way of the passage of the bill, as it 
has in resisting the passage of all other bills strik- 
ing at the legal profession. 

Associations of the bar are not new to the 
present age. Their necessity to the well-being of 
the profession was strongly and eloquently sus- 
tained in an address by Chancellor Kent, that il- 
lustrious champion of the law, who taught the 
civilized world to respect American jurisprudence, 
in an address before the bar of the city of New 
York, October 20, 1835, called for the purpose of 
organizing a legal alliance. This meeting was 
presided over by that great master of logic, elo- 
quence and legal learning, Ogden Hoffman. 
“When we consider the powerful influence of 
lawyers in our country,” said Chancellor Kent; 
“when we consider that to them is committed the 
great work of sustaining, if I may use the expres- 
sion, the machinery of our jurisprudence; when 
we consider the mighty responsibility resting upon 
them; when we recall the prejudices and opposi- 
tion, I had almost said hatred of a powerful class 
of people, we see at once the necessity of combin- 
ing our influence, our strength, our learning, our 
eloquence in a combination or association that 
shall resist all opposition and strengthen their 
work in sustaining the great fabric of our juris- 
prudence, by bringing to its aid the powers and 
influence resulting from association.” 

The history of legislation shows that for the 
last fifty years powerful efforts have been directed 
against the legal profession in this State, led by 
several very able men, disgruntled lawyers, who 
went about the State addressing largely attended 
meetings on the necessity of legal reform. They 
carried it to such a degree that a strong popular 
feeling was aroused against the courts, the judges 
and the lawyers, insisting that the legal profession 
created a privileged class hostile to our institu- 
tions, and for that purpose they urged the calling 
of a convention to change the Constitution entirely 
in that regard. The question of holding the con- 
stitutional convention received the support of one 
of the strong political parties in the State, one of 


the great parties then in existence. The conven- 





-places in the profession. 





tion was called and began its session June 12, 1846, 
There was found to be a very large majority of 
those members who favored the entire overthrow 
of the legal profession, but there was a respectable 
number of the leading lawyers of the State who 
occupied seats in that convention, and for the 
purpose of resisting the heavy majority against 
them, an association, consisting of the lawyers in 
the convention and many others in different parts 
the State, formed. Through their 
bined majority against them was 
thrown hopelessly one side, and what is known as 
the Code of Procedure, which took the place of 
the old practice, was the result, the legal prof 


of was 


the 


out 
efforts 


sion 
having been sustained and given more original 
power and influence. This historic fact shows the 
practical necessity of organizations and associa- 
tions among lawyers. The profession has gradu- 
ally indorsed the idea, until now more than hali 
the States have bar associations, and very many 
cities and counties in the nation have them, con- 
stituting powerful auxiliaries to the work of the 
State organizations. In addition to this, 
exists a flourishing National Bar Association 

Let me name one of the chief evils of the legal 
profession, which has existed almost from the or- 
ganization of the government down to the present 
time, and that is the large number of men who are 


there 


practicing the profession without ever having been 
admitted; in other words, men who are not law- 
yers, enjoying all the honors and benefits 
ing from actual membership in the profession 
Such was the growth of this evil that it attracted 
the attention of the New York State Bar Associa 
tion, which, after a full investigation, ascertained 
that many hundreds of persons were practicing 
law without a license, and therefore it was decided 
to eradicate the evil 
practitioners from their 


accru- 


and drive out these 


rookeries 


sham 
and 
To effect this the aid of 


hiding- 


legislative action was sought, and a bill, prepared 
by the New York State Bar Association, was in- 
troduced into the legislature of 1898 providing, in 
substance, that no person could practice the pro- 
fession of law in this State without filing with the 
clerk of the Court of Appeals, before January 1. 
1899, a certificate setting forth in careful details his 
full name and all the circumstances of his connec 
tion with the profession, to wit, his full name, ii 

a city the number and street in which his office is 
situated, the time and place of his admission to the 
bar, and by whom examined. It became a law, and 
has been already followed by the most gratifying 
results. 

A bar association should be 
founded and conducted in the belief that lawyers 
in the discharge of their official duties as attorneys 
and counsellors, stand next to the judiciary; that 
both judges and lawyers must be able, learned, 
pure, or neither will be, for they act in unison in 
sustaining the great principles 


well-organized 


of jurisprudence 
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A judge is a lawyer elevated to the 
bench largely by the influence of his brethren at 
the bar. He possesses legal accomplishments, 
general learning and undoubted probity of char- 
acter, which enables him to pronounce the law 
the bench, and if he should cease to be a 
lawyer he can no longer be a judge. Next to the 
tude which the people feel and the provisions 
they make for maintaining the independence of a 
dignified and judiciary, 
should be, and to a large extent is, their anxiety to 
keep the bar up to a corresponding elevation. 
Therefore the people are vitally interested in a 
well-organized and carefully managed association, 
extending its influence and its 


and justice. 


fron 
soli 


sound, accomplished 


work to every 
branch, to whatever purifies, exalts and sustains a 
learned, active oversight of the 
courts of justice and of legislation, and of the 
harmony and strength of our judicial system. 

\s a bar association must be comprised of a 
limited number, compared to the great body of 
the profession, how can it exert an influence on 
that great body? The reply is that a bar associa- 
tion occupies nearly the same relation to the pro- 
that a convention of the members of a 
political party does to the whole party, that is, by 
representation. For instance, while the great 
political parties consist of many thousand mem- 
bers, their interests, 
ion are effected by 


conscientious, 


fession 


influence and general opera- 
a convention consisting of a 
members, who represent the 
Thus city and State bar associations, 
like conventions of political parties. represent the 
profession. 

But it is the which I 
have referred is composed of delegates chosen by 


ft 
limited number of 
whole party. 


said that convention to 
the people and sent to it as their representatives: 
that the are 
constituted and not representatives of the people. 
Let us ask, what number of people 
choose those delegates, and how are they chosen? 


members of a bar association self- 


however, 


The answer is, by the caucus machinery, manipu- 
lated by a handful of men, party tricksters, who 
attend the caucuses of their own volition. Their 
proceedings are quite unknown to the people, who 
really have no more voice in them or in choosing 
the delegates than they have in choosing the mem- 
The cau- 
cus is more or less a secret affair. conducted osten 
sibly for the benefit of the party, but really for the 
benefit of political wire-pullers, 


bers of a bar association, nor as much. 


while the matters 
of a bar association are public, subject to the in- 
spection of every one. 

A few 


bar 


words as to the manner of forming 
associations and conducting their proceed- 

This, of done by its 
ganic law, a which 
object of the organization, and upon which 
structure rests; as, for instance, 
take the manner in which this is outlined in the 
constitution of the New York State Bar Associa- 


ings. course, is or- 


constitution, outlines the 


the whole 





tion: “ This association is formed to cultivate the 
science of jurisprudence, to promote reform in the 
law, to facilitate the administration of justice, to 
elevate the standard of integrity, honor and cour- 
tesy among the members of the legal profession, 
and to cherish a spirit of brotherhood among 
them.” These sentiments must certainly address 
themselves favorably to every lawyer who loves 
his profession. 

It cannot be pretended that among the many 
thousand lawyers whom the census counts in our 
seventy millions of people there is not much base 


| alloy, but it is difficult to find more spotless honor, 
' more absolute devotion, more patient industry and 


more conscientious 


fidelity than is exhibited 
among the members of that body of active, labori- 
ous practitioners upon whom rests the responsi- 
bility of substantial, honorable litigation and the 
conduct and guidance of important affairs. It is 
the work of a bar association to effect a combined 
energy as far as possible in rendering practical 
the influence and energy of this class in its bear- 
ing on the affairs of the people. 

There is usefulness and pleasure in practitioners 
enlarging their acquaintance with their professional 
brethren. The meetings which will necessarily be 
provided for by the constitution and by-laws give 
expression and effect to the work of the associa- 
tion. At these meetings subjects which best sub- 
serve the interests of the profession and society 
are brought forward and discussed, and for more 
perfect adaptation sent to committees for reduc- 
tion to practical form. 

The powerful influence which the New York 
State Bar Association has exerted on the profes- 
sion, on legislation, on codification, on constitu- 
tional amendments and in cleansing the profession 
of dishonest and intriguing members, which its 
committee on grievances has wrought, is another 
illustration of the benefits of these associations. It 
has driven out and is driving out constantly very 
many of this class of men, silencing them from 
disgracing our honored profession. We believe 
that this has been the work, to a large extent, of 
other bar associations in the country. 

The social pleasures that are derived from well- 
organized bar associations are among the consid- 
erations that strongly recommend 
profession. 


them to th 

Among these is the attendance on the 
meetings; then there are the receptions 
which are given to distinguished visitors, and chief 
among them all is the banquet which all bar asso- 
ciations are accustomed to hold. It is certain that 
lawyers, amid the intense labor of their practice, 
need the social and, I may say, intellectual enjoy- 
ment derived from these gatherings. The wit and 
humor that give such gusto to them have a salu- 
tary influence upon their health and spirits. I¢ is 
true there are persons who, in their reverence for 
gravity and a dignified presence, object to the 
banquet, on the ground that gregarious eating 


annual 
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which so well sets off the character of respectable 
lawyers. 

The ablest and most impressively eloquent 
speeches of Webster, Clay, Choate, Wirt, Seward 
and other American orators and jurists were not 
delivered to “ listening senates” or in the forum. 
Many of their most famous efforts were after- 
dinner speeches. The peculiar charm of such ad- 
dresses is their apparent spontaneity, their flow of 
thought, their delicacy, propriety and grace of 
diction. An appeal is made to the history of both 
ancient and modern oratory in support of these 
assertions. 

But to return to the objections to bar associa- 
tions. Criticisms are freely made, and perhaps 
with some truth, and it is well that these should 
be considered by members so as to avoid thea. 
One of the criticisms against bar associations is 
that they are merely for mutual admiration. There 
is nothing in this objection; it is sophomorical. 
Another is that they are of no particular use to the 
profession. The answer has already been anttici- 
pated in the foregoing. Another is that a large 
number become members of bar associations for 
the purpose of personal aggrandizement, having 
no other object in view than to use them as step- 
ping stones to elevation to some official position. 
Another objection is that a few active and design- 
ing members form themselves into a selfish clique 
for the promotion of their own interests, and by 
shrewd management, taking advantage of oppor- 
tunities, become masters of the whole institution, 
placing their own favorites in office, to the exclu- 
sion, perhaps, of more worthy members. We must 
admit that there is some force in this objection; 
nevertheless it ought by no means to be regarded 
as fatal, in view of the fact that with proper vigil- 
ance on the part of the earnest and honest major- 
ity the designs of such members can easily be 
frustrated. 

Every person belonging to a bar association 
should regard himself a member of the committee 
of the whole, and should exert his influence and be 
heard upon all matters that are discussed at its 
meetings touching the interests of the association, 
and particularly the profession. 

It is frequently said that bar associations are 
made subservient to designing politicians. who 
seek to control public affairs through the influence 
of the organization. The answer to this is that 
lawyers are too conservative, too strongly devoted 
to their profession, and when they become mem- 
bers of an association, too much devoted to the 
objects for which it has been formed to permit 
politics to enter into its proceedings or influence 
any of its work, and we seldom hear of any politi- 
cal dissension in the conduct of its affairs. 
Finally, lawyers carry their dislike of political 


and drinking is plebeianism, and that after-dinner 
accompaniments, however witty, brilliant and epi- | 
grammatic, are wanting in that decorous reserve | 


| against, bar associations in general. 





chicanery, the manipulation of partisanship and 
the platitudes of party bossism to such an extent 
that they will not permit their connectio: t] 


Vith 
what affects the honor, purity and dignity of their 


| profession, 


I have thus endeavored to summarize th 
ments in behalf of, 


rgu- 
urged 


not 


and the objections 
I doul 
it will be easily inferred from what has been 
that there is a wide and fruitful field for th 
tivity, and that with the avoidance of the mista 
and errors against which I have warned you 

to which bar associations are perhaps no m 
liable than any other organizations, their influence 
in elevating and purifying the profession cannot be 
doubted, especially in view of the practical experi 
ence of so many States during the ‘past quarter 

a century. L. B. Proctor 


Legal Hotes. 


Eugene Burritt Myers, senior member of the 
E. B. Myers Lawbook Publishing Company, Chi- 
cago, died on the 19th. Mr. Myers was the oldest 
lawbook publisher in Chicago, having commenced 
the business in 1860. He was born in Schodack, 
Rensselaer county, N. Y., December 9, 1833. He 
lived for some time in Troy, N. Y., while a boy, 
and went to Chicago when the city was compar- 
atively young. He was a Mason of high degree 
and past commander of Apollo Commandery; was 
a director in the Atlas National Bank and a share 
holder in the Chicago Beach Hotel. 

A peculiar libel suit was tried in the United 
States Circuit Court in New York last week. The 
alleged libel consisted in publishing in the Cosmo- 
politan Magazine reproductions of six duplex 
photographs of the plaintiff, George M. Porteous, 
of Chicago, as illustrations for an article entitled 
“ Identifying Criminals.” No name was mentioned 
in the article in connection with the photographs 
The showed that the plaintiff photo- 
graphed himself and used the pictures to demon- 
strate the value of the measurement method of 
identification. The superintendent of the Chicago 
police secured a set of the photographs and al- 
lowed his son to have it. The son gave it to the 
writer of the magazine article. The jury brought 
in a verdict of $750 for the plaintiff. 

The selection of Bellamy Storer, late United 
States minister to Belgium, for the Madrid missior 
is considered distinctly a promotion in the diplo- 
matic line. The difference in salary is not great, 
but as minister to Spain Mr. Storer will have im- 
portant duties, including the early negotiation of a 
general treaty of trade and commerce. Mr. Storer 
is a son of Bellamy Storer, a noted Cincinnati 
jurist, who served in congress in 1835-7, and was a 
presidential elector on the Henry Clay ticket. This 
son was born in Cincinnati in 1847. He was grad- 


evidence 
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en 


uated from Harvard in 1867, and two years later 
from the law school of Cincinnati College. He 
was admitted to the bar in the same year, and 
until he entered public life as a member of the 
fifty-second congress from the first Ohio district 
he devoted himself to the practice of law. He was 
re-elected to the fifty-third congress, and as a mem- 
ber of the foreign affairs committee he took an 
He 


was also an ardent supporter of civil service re- 


active part in the debates on foreign relations. 


form. 
ister to Belgium .by President McKinley. 
Storer is a Catholic. 
unofficially notified 


On April 26, 1897, he was appointed min- 
Mrs. 
The Spanish government has 
the administration that Mr. 
Storer will be persona grata at Madrid. He is a 
man of large private means. 


> 


English Aotes. 

According to the Critic, it is possible to effect 
an insurance at Lloyd’s against an adverse judg 
court of 
This sort of thing. it 


ment in the law courts, whether it be a 
first instance or on appeal. 
is stated, is done every day. 

The Venezuelan boundary arbitration, which was 
to have met at Paris on May 25 next, will now be 
postponed till about a month later in consequence 
of Prof. Martens having been commanded by the 
czar to attend the International Peace Conference 
at The Hague in May next as one of the Russian 
delegates. 

Tuesday, April 4th, was the one hundred and 
twenty-fifth anniversary of the death of Oliver 
Goldsmith, and his 


tomb close to 


Church was decorated 


the Temple 
with a small bouquet of 

Attached to it 
“To 


most 


white blooms and laurel leaves. 
was a card with the following inscription: 
the immortal memory of Ireland’s 
gifted sons, Oliver Goldsmith, ‘ who wrote like an 
angel.’ From an old admirer of ‘She Stoops to 
Conquer’ and ‘ The Vicar of Wakefield.” Temple, 
4th April, 1899.” During the day the tomb was 
visited by a large number of admirers, among them 
being several Americans. 


of one 


Mr. Thomas Allen Reed, the well-known short- 
hand writer and reporter, died at Surbiton on the 
29th ult. Mr. Reed, who was in his seventy-third 
year, in the early days of phonegraphy was inti- 
mately associated with its inventor, the late Sir 
Isaac Pitman, and his younger brother, Frederick 
Pitman, in their efforts to popularize the new sys- 
tem of shorthand. He was one of the most expert 
of stenographers and had a wide experience of re- 
porting, both in the provinces and London. Half 
a century ago he established an agency, called the 
Metropolitan Reporting Agency, for the purpose 
of supplying the press with reports of all public 
proceedings, and he presided over it until his last 
illness. Mr. Reed had also an extensive short- 
hand-writing connection at the law courts. 





“ Are you the defendant in this case?” asked the 
judge, sharply. ‘‘ No, suh,” answered the mild- 
eyed prisoner. ‘I has a lawyer hired ter do de 
defendin’. I’s de man dat done stole the ahticles.’”’ 
— Washington Star. 

Joseph Choate, when studying for the bar, once 
said to Gen. Benjamin F. Butler vhat he was bet- 
ter acquainted with the statutes than with any 
other branch of his work. “ You must remedy 
that,” replied Butler, ‘“ for what’s to prevent a fool 
legislature from repealing all you know?” 


al 


Rotes of Recent Amevican Aectsions. 


Bills and Notes — Execution — Fraud. — When 
a sane person knowingly and without constraint 
delivers to another, for value, his obligation in 
writing, for the doing or the forbearance of an act, 
he cannot afterwards say that he was deceived, 
and that by reason thereof, and of illiteracy, he 
did not know the purport of the instrument. 
(Hurt v. Wallace [Tex.], 49 S. W. Rep. 675.) 

Constitutional Law— Right to Jury Trial. — 
Shannon’s Code, § 5841, providing that the addi- 
tional cost of a special jury shall be taxed to the 
losing party, is contrary to Const., art. 1, § 6, 
providing that the right of trial by jury shall re- 
main inviolate, and Const. U. S. Amend., art 7, 
providing that such right shall be preserved, since 
it destroys the impartiality of the jury, by holding 
out an inducement to find for the insolvent party 
where the other is solvent. (Gribble v. Wilson 
[Tenn.], 49 S. W. Rep. 736.) 

Criminal Law — Bigamy — Common-Law Mar- 
riages.— Where a married person contracts a 
common-law marriage lacking the formalities pre- 
scribed by statute for the solemnization of mar- 
riages, it is bigamy. (People v. Mendenhall 
[Mich.], 78 N. W. Rep. 325.) 

Fraud — Discovery — Limitations. — A bill to 
set aside a mortgage by a wife averred that the 
husband induced her to sign it, representing it to 
be a lease only, and afterwards, on her discovery 
of the fraud, he told her it was all right, that the 
grantee was to hold the title for a specified time, 
and take rents to pay indebtedness of his, and 
would fix it all right for her. Held, that this suffi- 
ciently charged a concealed fraud in the procure- 
ment of the mortgage, within the statute of 
limitations. (Irvine v. Burton [Miss.], 24 South. 
Rep. 962.) 

Gifts — Undue Influence — Presumptions. — 
There is no presumption that a gift by a parent 
to a child with whom she lives, and to whom she 
sustains peculiarly close relations, is procured by 
undue influence, though such child thereby ob- 
tains a larger share than that received by the heirs 
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of another child. The burden of proof to show 


validity of the gift. (Towson v. Moore, U. S. 5S 
C., 19 S. C. Rep. 332.) 
Habeas Corpus — Right to Writ. — After grant- 


ing defendant a new trial, the court, without notice | 
° ° | 
to his attorney, on the same day, at night, and on | 


the last day of the term, had him brought into 
court, set aside the new trial, and 
passed sentence; granting, at the same time, a 
ten-days’ order to file a statement of facts on ap- 
peal, notice of which was given. Held, that de- 
fendant was not deprived of his right to appeal, 
and if he was deprived of any jurisdictional right, 
or right going to the merits of his cause, it could 
be presented by affidavits on appeal, and hence he 
was not entitled to a writ of habeas corpus to re- 
view the proceeding. (Ex parte Matthews [Tex.], 


49 S. W. Rep. 623.) 


Insane 


order for a 


Persons — Illegal Commitment. — All 
persons who unite in the procurement of an illegal 
commitment for insanity are liable as for false im- 
prisonment, though the statute fixes the responsi- 
bility for admission and detention in the asylum 
on the superintendent and trustees. 
Bacon [Miss.], 24 South. Rep. 968.) 


(Bacon v 


> 


Rew Books and New Editions. 
International Courts of Arbitration. 
Balch. 
1899. 
In view of the general agreement as to the great 
advantage of arbitration and its practical and suc- 
cessful application, it is of interest and importance 
to know to whom is due the credit for this honor 
able escape from war. The son of the late Thomas 
Balch, a well-known lawyer and writer of this city, 
has reprinted his father’s pamphlet on the subject, 
first published in the Law Magazine and Review, 
of London, for November, 1874, and afterwards 
issued in pamphlet in this country. To it Mr. 
Balch’s son has added a brief prefatory note, and 
his father’s notes of an interview with President 
Lincoln in November, 1864, and a reference to Mr 
Balch’s letter to the New York Tribune on the 
subject printed on May 13th, 1865. The younger 
Mr. Balch has thus, on the threshold of the confer- 
ence at The Hague, called by the czar of Russia, 
renewed the claim of priority in his father’s advo- 
cacy of what was, in 1864, according to Mr. Lin- 
coln’s unconscious prophecy, a good idea, and is 
to-day the practice of all the civilized nations of 
the earth. Such a suggestion, at first falling on 
hard soil, but now gradually ripening into benefi- 
cient growth, with promise of infinite good in the 
future, does honor to the legal prescience of its 
author, and his name may well be revered as that 
of the man who first pointed out a way to avoid 


By Thomas 
Philadelphia: Henry T. Coates & Co. 


war, and that by strictly legal means. H 
undue influence is upon the party attacking the | 


| with the plea for peace at any price, advocs 





a; 


plan 
t 

was no vague dream, and had little in common 
1 by 


1 


mere theorists. Mr. Balch was too good a | 


‘wyer 
and too well versed in history to suggest that all 


war could be avoided by any panacea. W! 
did was to point out that great civilized n 
could secure the services of the leaders of n 


he 


nations, men of high standing as students and ex- 


perts in international law, and could bef 


body of that 
thresh out their differences and abide by the 

ment of such a court, just as do individuals in dis- 
putes over questions of intricacy. 


small and carefully chosen 
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AMERICAN PRACTICE REPORTS. 


W EK have received Part 1 of Vol. 1 of the A 
can Practice Reports, published by 
300k Co., Washington, D 

together wit 


th a prospectus of the series, present 


Washington Law 


interestin 
bill 


The scope of these reports is to include 


in a rather unique, but, to a lawyer, 
manner in the shape of 
equity. 


an old-fashioned 


official leading cases in all State and Federal 
courts, annotated and systematically arranged so 
as to include in the table of cases of each State it: 
reported, cited and digested practice cases. The 
editor-in-chief is Charles A. Ray, LL. D., former 
chief justice of the Supreme Court of the State of 
Indiana, and author of ‘‘ Imposed Duties,” “ Car- 
riers,” etc. The official legal statistics of the 
United States show that the average of a suit at 
law varies much in the different States, the greatest 
being about six years and the least a year and a 
half. The uncertainty varies also, the greatest 
average number of reversals in a single year being 
forty-eight out of seventy-three appeals, and the 
least forty-four reversals out of two hundred and 
forty-four appeals. Of the reversed cases almost 
thirty-eight per cent. were reversed upon questions 
of procedure, or, in other words, thirty-eight out 
of every one hundred so resulted, because of the 
want of information regarding the rules of pro- 
cedure and practice, of the attorney in charge, to 
properly present the merits of his case for judicial 
determination. This condition of affairs has led 
the publishers to .undertake to publish a national 
set of Practice Reports, in which leading and 
important cases from all courts will be given with 
points of adjective law, thoroughly annotated, in 
order to fully advise lawyers upon all important 
rulings relating to the decisions in question. There 
are to be four volumes a year of the Practice Re- 
ports, the plan also including advance sheets, four 
parts to a volume. An examination of the initial 
part shows that the work of selection and annota 
tion have been done with care. This series can- 
not fail to be highly helpful, and we predict for it 
an unequivocal success. 





